UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

GARY MARK SKALABAN
Pl ai ntiff,

v. . Civil No. 3:02CV1450 (AVC)

THE DEPARTMENT OF CHI LDREN
AND FAM LI ES, KRI STl NE :
RAGALI A, JOSE APARI CI O, JANE
GOODELL, and LI ZA FRANK
CASUALTY COVPANY

Def endant .

RULI NG ON THE DEFENDANTS MOTI ON TO DI SM SS

This is an action for damages. It is brought pursuant to
42 U.S.C. 8§ 1983, and alleges that the defendants, the
Departnment of Children and Famlies (“DCF”), Kristine Ragalia,
Jose Aparicio, Jane Goodell, and Liza Frank viol ated the pro-
se plaintiff's, Gary Mark Skal aban’s, Fourth, Eighth and
Fourteenth Anmendnent rights. The defendants have filed the
within nmotion to dismss (docunent no. 17) pursuant to Fed. R
Civ. P. 12(b)(6) contending that the conplaint fails to state
a cause of action upon which relief can be granted.

The issues presented are: (1) whether the El eventh
Amendnment bars the causes of action asserted agai nst the DCF
and the defendants in their official capacities; (2) whether
the allegations that the DCF failed to adequately protect the

physi cal well -being of Skal aban’s son gives rise to a cause of



action that the defendants violated the plaintiff’s Fourteenth
Amendnment rights; (3) whether the cause of action based on a
violation of the plaintiff’s Fourth Amendnent rights should be
di sm ssed because it does not allege that the plaintiff was
sei zed; (4) whether the cause of action based on a violation
of the plaintiff’'s Eighth Amendnent rights should be di sm ssed
because it does not allege cruel and unusual puni shnent

i nposed after conviction; and (5) whether the allegations that
t he defendants created a false neglect petition give rise to a
cause of action that the defendants violated the plaintiff’s
Fourteenth Anmendnent rights.

For the reasons that hereinafter follow the court
concludes that: (1) the causes of action asserted against the
DCF and the defendants in their official capacity are barred
under the Eleventh Amendnent; (2) the failure of the DCF to
adequately protect Skal aban’s son frominjury does not give
rise to a Fourteenth Anendnment cause of action; (3) the Fourth
Amendment cause of action fails because the plaintiff has not
al |l eged that he was seized; (4) the Ei ghth Arendnment cause of
action fails because the plaintiff does not allege that he
suffered cruel and unusual punishment following a crimna
conviction; and (5) the allegations that the defendants filed

a false neglect petition fail to state a cause of action for a



violation of the plaintiff’s Fourteenth Anendnment rights. The

nmotion to dismss (docunent no. 17) is therefore GRANTED.

FACTS

The conplaint alleges the foll ow ng: Skal aban is the
father of Cameron Warzecha. |In the Summer of 2001, the DCF
received a phone call informng themthat Cameron Warzecha was
bei ng negl ected by his nother, JoAnn Warzecha. The DCF
assigned Jose Aparicio, an investigator with the DCF, to
investigate the claimof neglect. At sone tine in October or
Novenmber of 2001, the DCF received an additional report that
JoAnn Warzecha was abusi ng Cameron Warzecha. | n Decenber
2001, the DCF becane aware that, in violation of a safety
conpliance set by the DCF, JoAnn Warzecha had | eft a shelter
reconmended to her by the DCF. At the sane tinme, JoAnn
War zecha informed Aparicio that she was unwilling to address
her substance abuse and nental health issues.

I n January 2002, the M ddl etown Police Depart nment
informed the DCF that JoAnn Warzecha was suffering from
depression and was addicted to narcotics. Soon thereafter,

t he DCF transported JoAnn Warzecha to the Rushford Center for
Substance Abuse Eval uation. Based on an eval uation undertaken

at the Rushford Center, it was determ ned that JoAnn Warzecha



tested positive for the presence of various drugs, including
bar bi turates and nor phi ne.

On January 7, 2002, the DCF recomrended residenti al
treatment for JoAnn Warzecha. JoAnn Warzecha refused to
participate. On January 15, 2002, she did not appear for a
schedul ed i ntake appointnent with “WCC'.! On January 22,
2002, Skal aban informed a DCF i nvestigator, Jane Goodell, of
“JoAnn Warzecha's serious abuse of drugs and her potenti al

harmto his ‘own’ son. That same day, JoAnn Warzecha's
doctor informed the DCF that JoAnn Warzecha was “abusing her
prescription nedication.”

During the period from February 11, 2002 to May 2, 2002,
a DCF representative visited the hone of JoAnn Warzecha and
instructed her to “address her substance and nental health
i ssues.” JoAnn Warzecha did not heed the advice. At sone
poi nt during the nonths of March and April of 2002, Skal aban
i nqui red of Liza Frank, an enployee of DCF, as to Cameron
Warzecha’s condition. Frank falsely infornmed Skal aban t hat
“Cameron is doing fine.”

The DCF prepared a neglect petition that was dated March

26, 2002. In that petition, the DCF “fal sely accused

1t is not clear fromthe conplaint what the acronymWXC is
i ntended to indicate.



[ Skal aban] of physically abusing his son Caneron Warzecha and
t hat [ Skal aban] was charged in the past with the crime of risk
of injury.” In addition, the neglect petition also “falsely
accused [ Skal aban] of currently being incarcerated for the
charge of risk of injury, sexual assault, and assault I11.”
“The petition [al so] accused that Caneron Warzecha was being
deni ed the proper care physically, educationally, and
enotionally; and that he was |iving under conditions,
ci rcunmst ances, or associations injurious to his well being.
Lastly, the [DCF] falsely stated that their departnment [had]
been dealing with [ Skal aban’s] famly since 1988 (a tine
within which the plaintiff had no know edge of [JoAnn]
War zecha) .”

On May 9, 2002, Allen Ruske, Canmeron Warzecha's ol der
brother, visited JoAnn Warzecha's residence. At the
resi dence, Ruske discovered that JoAnn WArzecha was i ncoherent
and that the apartnent was “extrenely filthy.” Ruske also
di scovered that Canmeron Warzecha had been bitten in the
forehead by a dog, and also that he had a bruise on his chin.
When Ruske inquired as to how he got the bruise, Cameron
Warzecha stated that, “Monmmy did it.” Ruske imediately took
Cameron Warzecha to the hospital. After Ruske informed the

hospital personnel of Canmeron Warzecha’'s statenents, the



hospital called the DCF hotli ne.

After receiving the phone call, DCF personnel issued a 96
hour hold. The 96 hour hold resulted in the DCF taking full
custody of Caneron Warzecha because it was determ ned that
JoAnn Warzecha was unabl e to adequately care for Caneron
Warzecha. “There were a total of six individual case
wor kers/investigators assigned to the Warzecha case over an
ei ght nmonth period | eading up to Caneron’s injury. The nanes
of those individuals include, but are not limted to: Jill
Amai o, Karen Keatly, Jane Goodell, Jose Aparicio, Theodore
Sanford, and Liza Frank.”

On August 19, 2002, Skal aban filed the instant |awsuit.
The first count alleges that the defendants violated his
Fourteenth Amendnent rights by failing to fulfill its
responsibility in protecting his son. The second count
all eges that the defendants violated his Fourteenth, Eighth
and Fourth Amendnment rights by making false clainms in a
negl ect petition. The third count alleges that the defendants
violated the plaintiff’s Fourteenth Anmendnent rights by
i nproperly assigning too many individuals to the claim of
negl ect .

STANDARD

A nmotion to disnmiss pursuant to Fed. R Civ. P. 12(b)(6)



i nvol ves a determi nation as to whether the plaintiff has

stated a claimupon which relief may be granted. Fischman v.

Blue Cross Blue Shield, 755 F. Supp. 528 (D. Conn. 1990). The

noti on nust be decided solely on the facts alleged. Goldman
v. Belden, 754 F.2d 1059, 1065 (2d Cir. 1985). A court nmnust
assunme all factual allegations in the conplaint to be true and
must draw all reasonable inferences in favor of the non-noving

party. Scheuer v. Rhodes, 416 U. S. 232, 236, 94 S. Ct. 1683,

40 L. Ed. 2d 90 (1974). Such a notion should be granted only
when no set of facts consistent with the allegations could be
proven which would entitle the plaintiff to relief. Conley v.
G bson, 355 U. S. 41, 45, 78 S. Ct. 99, 2 L. Ed. 2d 80 (1957).

The issue is not whether the plaintiff will prevail, but

whet her he shoul d have the opportunity to prove his clains.

Conley v. G bson, 355 U S. 41, 45, 78 S. C. 99, 2 L. Ed. 2d

80 (1957).

DI SCUSSI ON

1. El event h Anendnent

The defendants first contend that any causes of action
asserted against the DCF and the defendants in their official
capacity “are barred by the El eventh Amendnent.”
Specifically, the defendants contend that the “El eventh

Amendnment bars [42 U.S.C. § 1983 actions] against a state



unl ess the state has waived inmmunity.” Thus, because the
“state of Connecticut has not waived its immunity,” the
conpl ai nt agai nst the DCF “and the named defendants in their
official capacities,” nust be di sm ssed.

The plaintiff does not specifically respond to this
argument .

Pursuant to the El eventh Amendnment, “an unconsenting
State is imune fromsuits brought in federal courts by her

own citizens as well as by citizens of another State.”

Edel man v. Jordon, 415 U. S. 651, 663 (1974); Hans v.

Loui siana, 134 U.S. 1, 18 (1890). Additionally, although
Congress may override El eventh Amendnent imunity pursuant to
section five of the Fourteenth Amendnent, nothing in 42 U S. C

§ 1983 abrogates El eventh Amendnent inmunity. See Quern v.

Jordan, 440 U.S. 332, 341 (1979). Consequently, pursuant to
the El eventh Anendnent, state agencies are immune from
| awsuits that seek retrospective relief under section 1983.

See, e.qg., K & A Radiol ogic Technol ogy Services, Inc. v.

Conmi ssioner of Dept. of Health of State of N.Y., 189 F. 3d

273, 278 (2d Cir. 1999).
“Agencies of the state . . . are entitled to assert the
state's El eventh Anendnent inmunity where, for practical

pur poses, the agency is the alter ego of the state and the



state is the real party in interest.” Santiago v. New York

State Dept. Correctional Serv., 945 F.2d 25, 28 n.1 (2d Cir.

1991). Thus, state agencies are generally inmune from suit

pursuant to the Eleventh Amendnent. See, e.qg., Ford Mdtor Co.

v. Departnent of Treasury of State of |ndiana, 323 U. S. 459,

462-63 (1945). Likew se, section 1983 causes of action
asserted against a state enployee in their official capacities

are barred pursuant to the Eleventh Amendnent. See Kentucky

v. Graham 473 U.S. 159, 169 (1985); Spencer v. Doe, 139 F.3d

107, 111 (2d Cir. 1998). "[T]lhe real party in interest in an
official- capacity suit is the governnental entity and not the
named official. . . . Thus, an official-capacity suit is, in
all respects other than name, to be treated as a suit agai nst

the entity." Frank v. Relin, 1 F.3d 1317, 1326 (2d Cir. 1998)

(citations and internal quotation nmarks omtted).
Nevert hel ess, “the El eventh Amendnent does not extend to a
suit against a state official in his [or her] individual
capacity, even when the conduct conpl ained of was carried out

in accordance with state law." Ford v. Revynolds, 316 F. 3d

351, 355 (2d Cir. 2003) (citation omtted).
Appl yi ng these principles, the court concludes that the
causes of action asserted against the DCF and the defendants

in their official capacity are barred pursuant to the El eventh



Amendnent. First, the DCF is a state agency, see Conn. Gen.
Stat. 8 4-38c (DCF is an executive branch departnment of state
governnment), and is therefore immune fromsuit. Additionally,
there is nothing to indicate that the state of Connecticut has
consented to suit under section 1983. Accordingly, the notion
to dism ss the conplaint against the DCF and the defendants in
their official capacity is GRANTED.

2. First and Third Counts: Fourteenth Anmendnent

The defendants next contend that the first and third
counts should be dism ssed because the all egati ons do “not
rise to a violation of the plaintiff’s substantive due process
rights.” Specifically, the allegations of the defendants’
failure to “protect the [plaintiff’s son] from viol ence sinply
[do] not constitute a violation of the Due Process Cl ause.”

The plaintiff responds that the defendants are “fully
responsi ble for not being forceful or commtted enough in
seeing that [the JoAnn Warzecha] got all the necessary and
proper help in order to take care of [his] son.”

| n Deshaney v. W nnebago County Dept. O Social Seryv.,

489 U.S. 189 (1989), on facts simlar to the instant
al l egations, the United States Suprene Court concluded that,
“[nlothing in the | anguage of the Due Process clause itself

requires the state to protect the life, liberty, and property

10



of its citizens against invasion by private actors.” Deshaney

v. W nnebago County Dept. O Social Serv., 489 U. S. 189, 195

(1989). In Deshaney, the plaintiffs, Joshua Deshaney and his
not her, alleged that the social service departnent had, in the
face of overwhel m ng evidence of abuse, permtted the then-
four-year-old Joshua to remain in the custody of his abusive
father until Joshua was beaten so severely that he al nost

di ed. Deshaney v. W nnebago County Dept. Of Social Serv., 489

U.S. 189, 192-94. Thus, according to the conplaint, the
department of social services had “deprived Joshua of his
liberty without due process of law, in violation of his rights
under the Fourteenth Amendnent, by failing to intervene to
protect him against a risk of violence at his father’s hand of

whi ch they knew or shoul d have known.” Deshaney v. W nnebago

County Dept. OF Social Serv., 489 U. S. 189, 193.

The Deshaney court rejected this claim noting first that
t he due process clause was intended as a |limtation on the

state’s power to act, “not as a guarantee of certain m ninal

| evel s of safety and security.” Deshaney v. W nnebago County

Dept. OF Social Serv., 489 U. S. 189, 195. The court went on,

stating that “[i]f the Due Process Cl ause does not require the
State to provide its citizens with particular protective

services, it follows that the State cannot be held |iable

11



under the Clause for injuries that could have been averted had

it chosen to provide them” Deshaney v. W nnebago County

Dept. OF Social Serv., 489 U.S. 189, 196-7. Thus, the court

concluded, “[a]s a general matter . . . a State's failure to
protect an individual against private violence sinply does not
constitute a violation of the Due Process Clause.” Deshaney

v. W nnebago County Dept. O Social Serv., 489 U.S. 189, 197.

Appl yi ng these principles, the court concludes that the
first and third counts of the conplaint nust be dism ssed.
The first count of the conplaint alleges that the DCF
“neglected its responsibilities to insure the safety and
security of [the plaintiff’'s son despite] the plaintiff’s
war ni ng of abuse and the [DCF s] records of the nother’s .
past history of risk of injury and child neglect.” Likew se,
the third count alleges that the DCF failed to “thoroughly and
accurately discern the eventual injuries sustained [by the
plaintiff’s son at the hands of his] . . . nother” because DCF
had assi gned too nmany case workers, at too many different
times. Thus, both counts allege that the DCF s failure to
performcertain duties eventually led to the plaintiff’s son
being injured by his nmother, a private actor. The Deshaney
court, however, made clear that the due process clause is “not

a guarantee of certain mnimal |evels of safety and

12



security,” Deshaney v. W nnebago County Dept. Of Soci al

Serv., 489 U.S. 189, 195, and, thus, a state's “failure to
protect an individual against private violence sinply does not
constitute a violation of the Due Process Clause.” Deshaney

v. W nnebago County Dept. OF Social Serv., 489 U.S. 189, 196.

Consequently, the court concludes that counts one and three
nmust be di sm ssed pursuant to Deshaney.? The defendants’
notion to dismss counts one and three is therefore GRANTED. 3

3. The Second Count

2The first and third counts also allege a violation of the
plaintiff’s due process rights guaranteed under the Connecti cut
constitution. The Connecticut constitution “may, in certain
i nstances, afford greater substantive due process rights than the
federal constitution.” Ramos v. Vernon, 254 Conn. 799, 836 (2000).
Neverthel ess, the plaintiff has provided no argunent, case law, or
ot her evidence indicating that, under the circunstances of this case,
greater rights are afforded under the due process clause of the
Connecticut constitution as conpared to the federal constitution
Moreover, the court’s own research has found no case | aw indicating
that this is the case. The court therefore assunmes that the
Connecticut and federal constitutions are coextensive and di sm sses
the state constitutional clains for the same reasons as the federa
constitutional clainms were di smssed

3The court recogni zes that there are two exceptions to the
Deshaney rul e. See Deshaney v. Wnnebago County Dept. of Soci al
Serv., 489 U S. 189, 198 (1989) (noting the “special relationship”
exception to Deshaney rule); Dnares v. Gty of New York, 985 F.2d 94,
99 (2d. 1993) (noting the “state created danger” exception to
Deshaney rule). Nevertheless, neither of those excepti ons have been
raised in this case. Additionally, neither of those exceptions would
prove successful. See Deshaney v. Wnnebago County Dept. of Social
Serv., 489 U S. 189, 198 (1989) (rejecting application of specia
relati onship exception on facts simlar to this case); Teresa T. V.
Ragaglia, 154 F. Supp. 2d 290, 303 (D. Conn. 2001) (rejecting
application of state created danger exception on facts simlar to
this case).

13



The second count of the conplaint alleges causes of
action prem sed on violations of the plaintiff’s Fourth,
Ei ght h and Fourteenth Anmendnent rights based on the DCF’ s
al l eged creation of a neglect petition that included false
statenents. The defendants contend that the Fourth Amendnent
claim the Eighth claim and the Fourteenth Amendnent claim
shoul d all be dism ssed, albeit for different reasons. The
court addresses each of these argunents separately.

A. Fourth Anmendment Cause of Acti on

The defendants contend that the portion of the second
count prem sed on a violation of the Fourth Anmendment nust be
di sm ssed. Specifically, the defendants contend that,
al t hough the Fourth Amendnent “applies in the context of the
seizure of a child by governnent-agency official during civil

chil d-abuse or maltreatnent investigation,” because the
plaintiff “was not searched or seized in any way by the
def endants,” the Fourth Amendnent cause of action must be
di sm ssed.

The plaintiff fails to specifically respond to this
argument .

“Section 1983 was intended to [create] a species of tort

liability'" in favor of persons who are deprived of rights,

privileges, or imunities secured to them by the Constitution.

14



The Fourth Amendnment right inplicated in a malicious
prosecution action is the right to be free of unreasonable
sei zure of the person--i.e., the right to be free of
unreasonabl e or unwarranted restraints on personal |iberty. A
plaintiff asserting a Fourth Amendnent nalicious prosecution
cl ai munder 8 1983 nust therefore show sone deprivation of

liberty consistent with the concept of ‘seizure. (i nternal

citations and quotation marks omtted). Singer v. Fulton

County Sheriff, 63 F.3d 110, 116 (2d Cir. 1995) (i nternal

citations and quotation marks omtted); see also Fulton v.
Robi nson, 289 F.3d 188, 195 (2d Cir. 2002).

Consequently, absent the predicate deprivation of
liberty, or “seizure,” a plaintiff may not maintain an action
for malicious prosecution founded on the Fourth Amendnent.

See Singer v. Fulton County Sheriff, 63 F.3d 110, 116-17 (2d

Cir. 1995). Likew se, seizure, or arrest, is a necessary
el ement for a Fourth Amendnent claimof false arrest. See,

e.qg., Shattuck v. Town of Stratford, 233 F. Supp. 2d 301, 306

(D. Conn. 2002). It is, after all, the seizure or arrest
conponent of these causes of action that inplicates the Fourth

Amendnent . See Singer v. Fulton County Sheriff, 63 F.3d 110,

116-7 (2d Cir. 1995).

Appl yi ng these principles the second count of the

15



conplaint that alleges a violation of the Fourth Amendment

nmust be di sm ssed. The second count essentially alleges that
t he defendants created a neglect petition that contained fal se
information regardi ng Skal aban. These all egations are sinply
insufficient to give rise to a Fourth Anmendment cause of
action. Because the second count fails to allege the
necessary elenments for a Fourth Anmendment cause of action, the
def endants’ nmotion to dism ss the Fourth Amendnment cause of
action i s GRANTED.

B. The Ei ghth Anendnent Cause of Action

The defendants next contend that the portion of the
plaintiff’s second count that is prem sed on the Eighth
Amendnent nust be dism ssed. Specifically, the defendants
contend that the Ei ghth Amendnent “is sinply not applicable .

[ because the plaintiff has not alleged] that the DCF, or
its enpl oyees, punished himin any way.”

The plaintiff fails to specifically respond to this
argument .

The Eighth Amendment to the United States Constitution
states that: “Excessive bail shall not be required, nor
excessive fines inposed, nor cruel and unusual punishnents
inflicted.” As the conplaint does not inplicate the issues of

bail or fines, the relevant inquiry is therefore related to

16



cruel and unusual punishnent. “[T]he Cruel and Unusual

Puni shnments Cl ause circunscri bes the crimnal process in three
ways: First, it limts the kinds of punishnment that can be

i nposed on those convicted of crinmes . . . ; second, it

proscri bes puni shnent grossly disproportionate to the severity
of the crime . . . ; and third, it inposes substantive limts
on what can be made crim nal and punished as such. . . . W
have recognized the last limtation as one to be applied
sparingly. The primary purpose of the Cruel and Unusual

Puni shnments Cl ause has al ways been consi dered, and properly
so, to be directed at the method or kind of punishnment inposed

for the violation of crimnal statutes . . . ." |lngrahamv.

Wight, 430 U S. 651, 667 (1977). These protections, however,
are only applicable after the state has made a formal

adj udi cation of guilt. See Bell v. WIlfish, 441 U S. 520, 535

n.16 (1979).

Appl yi ng these principles, the court concludes that the
cause of action based on the Ei ghth Amendnent nust be
dism ssed. First, the conplaint fails to articul ate what
actions, aside fromthe false report of the DCF, constitute
the alleged cruel and unusual punishnent. More fundanentally,
however, there is nothing in the conplaint indicating that the

al | eged cruel and unusual punishment took place after a fornmal

17



adj udi cation of guilt. Consequently, putting aside the
guestion of what actions constitute the alleged cruel and
unusual punishment, the cause of action prem sed on the Eighth
Amendnment cannot be maintai ned as there has been no

adj udi cation of guilt. Therefore, the defendants’ notion to
dism ss the portion of the second count alleging a violation
of the Eighth Amendnent is GRANTED.

C. The Fourteenth Anendnent Cause of Acti on

The defendants next contend that the portion of the
second count that alleges a violation of the Fourteenth
Amendnent shoul d be dism ssed. Specifically, the defendants
contend that the cause of action fails to allege a
constitutional violation and, to the extent that it does, it
is barred under the doctrine of qualified imunity.

The plaintiff responds that “[p]resenting
m srepresentations and fal sehoods to a court . . . certainly
does viol ate due process and [the defendants are not]

i mmune from any consequence of their actions . . . when
pur poseful and harnful.”

"A court evaluating a claimof qualified i munity 'nust
first determ ne whether the plaintiff has alleged the
deprivation of an actual constitutional right at all. . . . In

the event that this threshold determi nation reveals a possible

18



constitutional violation, [a] qualified inmunity defense is
established if (a) the defendant's action did not violate
clearly established law, or (b) it was objectively reasonabl e
for the defendant to believe that his action did not violate
such law. . . . This immunity determ nation, in turn, depends
| argely on whether the | aw was defined with reasonable clarity
at the time of the disputed events and on whet her a reasonabl e
def endant woul d have understood fromthe existing | aw that the

conduct was unlawful." WIkinson v. Russell, 182 F.3d 89,

102-3 (2d Cir. 1999) (internal citations, quotation marks, and
footnote omtted).

Appl ying these principles, the court concludes that the
conplaint fails because it does not allege a cognizable
constitutional violation. The second count of the conpl aint
al |l eges essentially that the DCF and DCF enpl oyees nmde fal se
al l egations in a neglect petition dated March 26, 2002. There
are no further allegations. The plaintiff has provided no
case law indicating that the nmere act of making false
statenments in a neglect petition give rise to a Fourteenth
Amendnment cause of action. Further, the court’s research has
di scovered no case that indicates that the allegations of the
second count give rise to Fourteenth Amendnent cause of

action. There are indeed cases holding that “a parent’s

19



interest in the custody of a child [is] a constitutionally
protected liberty interest subject to due process protection.”

W I Kkinson v. Russell, 182 F.3d 89, 103 (2d Cir. 1999); see

also Kia P. V. Mcintyre, 235 F.3d 749, (2d Cir. 2000);

Tenenbaumv. Wllianms, 193 F.3d 581 (2d Cir. 1999).

Neverthel ess, in those cases there is sonme factual allegation
indicating actual interference with the custody of a child,
i.e., removal. The conplaint in this matter, however, alleges
no such interference with the plaintiff’s rights.

Accordingly, the court concludes that the conplaint in this
matt er does not allege a violation of the Fourteenth
Amendment. Consequently, the defendants’ notion to dismss is
GRANTED. 4

CONCLUSI ON

Based on the foregoing reasons, the defendant’s notion to
di sm ss (docunment no. 17) is GRANTED.
It is so ordered, this day of February, 2004, at

Hartford, Connecti cut.

“The defendants further contend that the Fourteenth Anendnent
cl ai m shoul d be di sm ssed under the doctrine of absolute immnity.
The defendants al so contend that, pursuant to the holding in CGentner
v. Shulman, 55 F.3d 87, 89 (2d Gr. 1995), this court |acks subject
matter jurisdiction to reviewthe plaintiff's fourteenth Amendnent
cl ai mbecause it would require this court to review a state court
deci sion. Having concluded that the plaintiff's conplaint should be
di sm ssed on other grounds, the court need not address these
ar gunent s.
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Alfred V. Covello
United States District Judge
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